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In the United States Court of Appeals 
for the District of Columbia Circuit 


No. 11,425 


UNITED STATES OF AMERICA, Appellant 

v. 

EFFIE ROCK, Appellee 


Appeal from the United Stales District Court 
for the District of Columbia 


PLEADINGS. DOCKET ENTRIES AND OTHER PAPERS 

251 Filed Aug 24 1950 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3703-’50 

Mrs. Effie Rock, 2215 Short Porter Street, Richmond, 

Virginia, Plaintiff 
% 

v. 

United States of America, Defendant 

Complaint for Insurance Benefits 

Comes now the plaintiff and for cause of action against 
the defendant says: 

(1) That Ernest Sloan, identified by Number XC 3-703- 
155, while in the military service of the United States of 
America, was insured under National Service Life Insur¬ 
ance policy, certificate numbered N 11 262 215 in the 
amount of $5,000.00, wherein he named as beneficiary Effie 
Rock, the plaintiff herein, describing her relationship as 
cousin and stating on his application for said policy, “Mrs. 
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Effie Rock is the only person whom I can make beneficiary 
of my insurance”; that this plaintiff is within the per¬ 
mitted class of beneficiaries as set forth in the National 
Service Life Insurance Act 1940 as amended. 

(2) That while said policy in the amount of $5,000.00 
was in full force and effect, the insured died on to-wit 
September 12, 1944; that the said insurance thereupon ma¬ 
tured and became payable to the plaintiff herein. 

(3) That the plaintiff herein is entitled to benefits of 
said insurance of $5,000.00 payable in 36 equal monthly 
installments, said payments to begin from the date of death 
of the insured. 

(4) That plaintiff has demanded said benefits and said 
demand was denied on to-wit December 7, 1948. 

(5) That a reasonable attorney’s fee for the services of 
plaintiff’s attorney is ten percent of the amount recovered 
herein. 

Wherefore, the plaintiff claims as follows: 

First, monthly installments of insurance of $5,000.00 be¬ 
ginning September 12,1944, and continuing to date of entry 
of judgment herein, and that of the sum for which judg¬ 
ment is given, ten percent of said sum shall be paid 

252 to her attorneys as attorneys’ fee herein; and that 
upon all monthly payments accruing on and after 

date of judgment there may be deducted from and paid to 
said attorneys a further allowance of ten percentum at¬ 
torneys’ fee. 

Effie Rock 

Robert C. Handwerk 
Jordan R. Bentley 

Attorneys for Plaintiff 
327 Southern Building 
Washington, D. C. 

253 Filed Nov 16 1950 

Answer 

Comes now the defendant, the United States of America, 
by its counsel, George Morris Fay, United States Attorney 
in and for the District of Columbia, and Onan A. Hvdrick 
and David Orlikoff, attorneys, Department of Justice, and 
for answer to the plaintiff’s complaint says: 
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I 


Defendant admits the allegations contained in paragraph 
1 of the complaint. 


II 


Defendant admits the allegations contained in paragraph 

2 of the complaint, except that defendant denies that the 
insurance became payable to the plaintiff herein. 

m 

Defendant denies the allegations contained in paragraph 

3 of the complaint. 

IV 

Defendant admits the allegations contained in paragraph 

4 of the complaint, but answering more specifically alleges 
that on December 7, 1948, the Veterans Administration 
found that the plaintiff was not within the permitted class 
of beneficiaries as set forth in Section 802(g) Title 38, 
U.S.C.A., and that since the insured left him surviving no 
widow, child or parent, the insurance was payable to the 
insured’s brothers and sister, namely, John Sloan, Fred 
Sloan, William Sloan, James Sloan and Maggie Sloan. 

254 V 

Defendant denies the allegations of paragraph 5 of the 
Complaint, except to admit that in the event of plaintiff’s 
recovery herein, a reasonable fee for services of plaintiff’s 
attorney, not exceeding ten percent of the amount recov¬ 
ered herein, may be allowed by the court pursuant to Sec¬ 
tion 551, Title 38, U.S.C.A. 

VI 

Defendant further alleges that accrued amounts of 
monthly installments aggregating $1,683.02 under the in¬ 
surance contract herein sued upon have been paid to the 
insured’s above-named brothers and sister and defendant 
prays that the said sum be set off against the amount of 
any recovery that the plaintiff may be found to be entitled 
to in this action. 

VII 

Defendant would further respectfully show the court that 
the brothers and sister of the insured are persons having 
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an interest in the contract of insurance herein sued upon, 
and, as such, are necessary and indispensable parties to 
this controversy, and in order to avoid a multiplicity of 
suits and the possibility of subjecting the defendant to 
double liability under the said contract, they should be 
joined as parties defendant herein. 

I 

Wherefore, premises considered, defendant prays the 
court to issue an order joining John Sloan, Route #1, Box 
36A, Kannapolis, North Carolina, Fred Sloan, 3930 North 
Smedlev Street, Philadelphia 40, Pennsylvania, William 
Sloan, Route 2, Zebulon, North Carolina, James Sloan, 
Route 4, Box 77A, Kannapolis, North Carolina, and Mag¬ 
gie Sloan, Route #1, Box 296, Kannapolis, North Carolina, 
as parties defendant herein as provided by Section 

255 19, World War Veterans Act, as amended, Section 
445, Title 38, U.S.C.A., and direct that process be 

served upon them, as provided by law; and that upon final 
hearing the court determine the person or persons to whom 
such insurance benefits should be paid, and allow the de¬ 
fendant, the United States of America, a set-off in the 
amount of $1,683.02, which has been paid to John Sloan, 
Fred Sloan, William Sloan, James Sloan and Maggie Sloan 
by the Veterans Administration, against the amount 
awarded to the successful party or parties herein. 

Dated this 14 day of November, 1950. 

George Morris Fay, 

United States Attorney 

Oxan A. Hydrick, Attorney 
Department of Justice 

David Orlikoff, Attorney 
Department of Justice 

Attorneys for Defendant, 
United States of America. 

• #••**•••• 

256 Filed Nov 16 1950 

Order Joining Addiiional Parties Defendant 

Upon consideration of the answer filed herein by the de¬ 
fendant, the United States of America, and its prayer 
therein to join John Sloan, Fred Sloan, William Sloan, 
James Sloan and Maggie Sloan as parties defendant here¬ 
in, and it appearing to the court that such joinder is proper 
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in order that there may be a judicial determination as to 
the person or persons entitled to the proceeds of the insur¬ 
ance herein sued upon, it is hereby: 

Ordered that, in accordance with the provisions of Sec¬ 
tion 617 of the National Service Life Insurance Act of 
1940, as amended, and Section 19 of the World War Vet¬ 
erans’ Act, as amended, John Sloan, Route #1, Box 36A, 
Kannapolis, North Carolina, Fred Sloan, 3930 North Smed- 
ley Street, Philadelphia 40, Pennsylvania, William Sloan, 
Route 2, Zebulon, North Carolina, James Sloan, Route 4, 
Box 77A, Kannapolis, North Carolina and Maggie Sloan, 
Route #1, Box 296, Kannapolis, North Carolina, be and 
are hereby made parties defendant to this action; and it is 
further ordered that a copy of the complaint filed herein, 
together with a copy of the defendant’s answer and a copy 
of this order, as well as a summons requiring John Sloan, 
Fred Sloan, William Sloan, James Sloan and Maggie Sloan 
to appear in this court to answer to this suit within 20 
days after service of said summons, complaint, answer and 
order and to be Personally served on John Sloan, 

257 James Sloan and Maggie Sloan by the United States 
Marshal in and for the Middle District of North 

Carolina, and upon Fred Sloan by the United States Mar¬ 
shal in and for the Eastern District of Pennsylvania, and 
upon William Sloan by the United States Marshal in and 
for the Eastern District of North Carolina, as provided 
by law. 

Dated this 16th day of November, 1950. 

F. Dickinson Letts 
United States District Judge 

• •••##•••• 

258 Filed Jan 2 1951 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3703-50 

Mrs. Effie Rock, 2215 Short Porter Street, Richmond, 

Virginia, Plaintiff 

v. 

United States of America (#1) 

John Sloan (#2), Route #1, Box 36A, Kannapolis, North 
Carolina 



s 


time the insured came to live with the plaintiff he was over 
the age of twenty-one. 

Authorities: 

Strauss v. United States , 160 F. (2d) 1017 
Niewiadomski v. United States, 159 F. (2d) 683 
United States , et at. v. McMaster, 174 F. (2d) 257 

Denied. 

R.B.K. 

• *•*#••••• 

263 Filed Oct 30 1951 

Plaintiff's Prayer No. 1 

If you find from the evidence that plaintiff stood in the 
relation of, or assumed the relation of a parent, to Ernest 
Sloan, then plaintiff is entitled to recover as a matter of 
law. 

(Lula H. Thomas v. U.S.A., decided May 14, 1951, No. 
11229, by the U. S. Circuit Court of App., 6th Circuit; cer¬ 
tiorari denied.) 

• •••#*##•• 

264 Filed Oct 30 1951 

Plaintiff's Prayer No. 2 

If you find from the evidence that it was the intention of 
Ernest Sloan to make the plaintiff his beneficiary, then you 
must find for the plaintiff. 

(Burke v. U. S', et al, 85 F. Supp. 93, affirmed by the 3rd 
Circuit Court of Appeals, per curiam, 176 F (2) 438.) 
Withdrawn by pet. 

«•*«#••••• 

265 Filed Oct 30 1951 

Plaintiff's Prayer No. 3 

The jury is instructed that the age of the veteran is not 
to be considered in plaintiff’s right to recover, and if they 
find from the evidence that he lived in her home as a mem¬ 
ber of her family, she is entitled to recover as a matter of 
law. 

(Zazone v. U.S.A., et al, 156 F (2d) 24). 

Denied. 

R.B.K. 

• #•#*#•» 
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266 Filed Oct 30 1951 

Verdict and Judgment 

This cause having come on for hearing on the 29th day 
of October, 1951, before the Court and a jury of good and 
lawful persons of this district, to wit: Edith S. Funch, 
John F. Chester, Willexton, M. Langan, Anna E. Knott, 
Ruth E. Moffatt, Jessie V. Ray, Douglas Love, James L. 
Rankin, Wm. F. Beliucke, Norman Dye, Lola Mae Posey, 
Wm. L. Teter, who, after having been duly sworn to well 
and truly try the issues between Mrs. Effie Rock, Plaintiff, 
and United States of America, defendant, and after this 
cause is heard and given to the jury in charge, they upon 
their oath say this 30th day of October, 1951, that they find 
the issues aforesaid in favor of the plaintiff and that the 
money payable to him by the defendant by reason of the 
premises is the sum of Fortv-five hundred and twentv-nine 
Dollars ($4529.00). 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Forty-five .hundred and 
twenty-nine ($4529.00) Dollars together with costs. 

Harry M. Hull, Clerk, 

By Irene B. Burroughs, 
Deputy Clerk. 

By direction of 

Judge Richmond B. Keech 

********** 

267 Filed Nov 2- 1951 

Defendants Alternative Motion for Judgment Non Obstante 
Veredicto and for New Trial 

Defendants move the Court to enter judgment in favor 
of the impleaded defendants Nos. 2-6, notwithstanding the 
verdict of the jury in favor of the plaintiff, for the follow¬ 
ing reasons: 

I. The plaintiff failed to prove that she assumed, or in¬ 
tended to assume, the relationship of a parent to the in¬ 
sured; rather, the evidence clearly showed that plaintiff 
merely rendered aid and assistance to the insured and that 
the relationship of in loco parentis was never established. 

IT. That the verdict was contrary to law, to the evidence, 
to the law and the evidence, and that the Court erred in 
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refusing to direct the verdict in favor of the impleaded 
defendants Nos. 2-6. 

Defendants move this Court for a new trial in the above 
entitled cause for the following reasons: 

I. That the Court erred in denying instruction No. 1 of 
the defendant, United States of America, which reads as 
follows: 

“You are instructed that as a matter of law the plaintiff 
may not recover if vou find from the evidence that at the 
time the insured came to live with the plaintiff he was over 
the age of twenty-one.” 

Wherefore, defendants pray that the verdict of the jury 
herein, and the judgment rendered and entered thereon, be 
set aside and a judgment rendered and entered here- 
268 in, in favor of the impleaded defendants, Nos. 2-6; 

and defendants further pray in the alternative that 
in the event the Court refuses to set aside the verdict ren¬ 
dered for the plaintiff and judgment in favor of the plain¬ 
tiff rendered and entered on said verdict and refuses to 
render and enter judgment herein in favor of the im¬ 
pleaded defendants, Nos. 2-6 notwithstanding said verdict 
and judgment, the Court set aside the verdict and judgment 
on behalf of the plaintiff and grant the defendants a new 


trial herein. 

David Orxjkoff, Attorney 
Department of Justice 


Kenneth D. Wood 
Attorney 

4k -a. * A ft A 

• • • 

269 

W ^ w W W W 

Filed Nov 2- 1951 


Points and Authorities in Support of Defendants' Motion for 

Judgment Non Obstante Veredicto and for a New Trial 

I. In order to establish a relationship “in loco parentis” 
it is necessary for the plaintiff to prove an intention to as¬ 
sume the obligations incident to the parental relation with¬ 
out going through the formalities necessary to legal adop¬ 
tion. The plaintiff must assume, with the intention to as¬ 
sume, the obligations and rights that arise out of the nor¬ 
mal parental relationship. To act as a parent means more 
than merely to furnish needed assistance to another person 
and to treat him as a member of the family. Niewiadomski 
v. United States , 159 F. (2d) 6S3. Lula Hickey Thomas v. 
United States, 189 F. (2d) 494. 
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The evidence in the instant case failed to establish that 
the plaintiff assumed or intended to assume the relation¬ 
ship of a parent to Ernest Sloan, the insured. She testified 
that she had never met the insured prior to the time her 
husband brought him to their home. Although Mrs. Rock 
had six or seven children crowded into a five room apart¬ 
ment, she permitted Ernest Sloan to live with them with¬ 
out having had any previous love or affection for him. The 
insured was at least twenty-eight years old at the time, 
five years younger than the plaintiff and only two years 
younger than the plaintiff’s husband. He was perfectly 
healthy and sound in mind and body, and there was no 
suggestion he was not a mature adult, fully capable of tak¬ 
ing care of himself. The plaintiff testified that she gave 
him a place to sleep and permitted him to eat at the family 
table. From time to time he bought food for the family. 
Although, the plaintiff testified that the insured did not 
give her any money, she admitted that in the affidavit which 
she filed to support her claim she stated that Sloan con¬ 
tributed to her support and on cross-examination, admitted 
that the term “contributed to her support” meant that he 
gave her money. The plaintiff on occasion washed and 
mended Ernest Sloan’s clothes. When he was in the hos¬ 
pital she sent him a parcel of food. 

There was no hint in her testimony that the plaintiff ever 
considered Sloan as her son or intended to assume the rela¬ 
tionship of a mother to him. She testified that she 
270 exercised no control or supervision over his activi¬ 
ties. He came and went as he pleased. He would go 
off for a month or more and when he returned no one asked 
him where he had been or what he had been doing.' In his 
letters from the hospital he addressed her as “Dear Effie” 
or “Dear Sis.” Mr. Rock'testified that Sloan was simply 
a friend of his. There was not the slightest suggestion that 
he considered himself to be in the relationship of a father 
to the insured. Mrs. Mason testified that although she vis¬ 
ited Mrs. Rock several times a week and was on intimate 
terms with the family, she never got to know Sloan very 
well. The situation is entirely consistent with the view 
that Sloan was taken into the Rock’s home because he was 
a friend of Mr. Rock and because he would contribute in 
some degree to the family expenses. Undoubtedly after a 
time he became intimate with the members of the family 
and it was natural that he should take his meals with them 
and that Mrs. Rock should send him a parcel of food when 
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he was in the hospital. But this is very far from the estab¬ 
lishment of a parental relationship. 

The facts in this case are virtually identical with the 
facts in Niewiadomski v. United States, supra. The fol¬ 
lowing quotation from the opinion will highlight the star¬ 
tlingly exact parallel with the situation in the instant case. 
On pages 684 and 685, the Court said: 

“ * * * In his application for the insurance the insured 
designated the appellant, who was his first cousin, as the 
beneficiary, whose relationship to him was described as 
‘loco parentis.’ The appellant was four months and four 
days older than the insured. In naming her as beneficiary 
and as standing in loco parentis to him the insured acted 
in good faith and no fraud or concealment of any kind is 
shown. 

“Both of the parents of the insured died when he was a 
young child and he lived with his uncle until he was 26 
years of age. He never married. Following the death of 
his uncle in 1932, he went to the home of the appellant and 
her husband in Grand Rapids, Michigan. He was without 
money, without clothes, without a place to live in, and had 
no employment. The appellant and her husband took him 
into their home, gave him clothes and food and treated him 
as a member of the family. He had completed eight years 
of elementary school, but was not skilled in any trade and 
was only able to obtain work as a common laborer. He se¬ 
cured employment after about two weeks. He used his 
wages for his first two weeks’ work for his own needs, and 
then beginning about four weeks after coming to appel¬ 
lant’s home he started paying board to her at the rate of 
$5 per week, and continued to do so throughout the time 
that he lived in her home. He continued to make his home 
in the home of the appellant and her husband until his en¬ 
try into the armed forces, with the exception of about four 
different periods, of several weeks each, when he left and 
lived elsewhere, but leaving his clothes at appellant’s home. 

While living with appellant he was able to and 
271 earned his living as a common laborer, earning an 
average of approximately $20.00 per week, when 
working. He was not able to obtain steady employment on 
account of the depression. He collected his wages, retained 
them as his own, and handled his own finances. 

“The insured at times performed household chores, such 
as cutting the grass, removing snow from the walks, chop¬ 
ping wood and bringing in coal, without asking or receiv- 
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mg any pay therefor. He also assisted appellant’s hus¬ 
band in repairing the roof of the house. He ate with the 
family and had the run of the home. He shared a room 
with one of appellant’s sons. He took appellant’s children 
to amusement places and occasionally brought them pres¬ 
ents. He exchanged gifts at Christmas time with members 
of the family. He usually accompanied appellant and her 
family on fishing and pleasure trips. The appellant washed 
and mended his clothes without extra compensation. He 
occasionally gave gifts to the appellant, such as a pair of 
stockings or a house dress. He drank to excess, getting 
drunk practically every Saturday night. Resulting friction 
with appellant’s husband would cause him to temporarily 
leave appellant’s home. He called the appellant ‘sister’ 
most of the time. She usually called him by his first name 
and some times ‘brother.’ The appellant testified that she 
always considered the insured as her brother, and not as 
a son. The rest of the family called him ‘Uncle Wayne.’ 
The appellant and her husband paid the insured’s funeral 
expenses amounting to $243.45, and expenses incident to 
his last illness amounting to $9.” 

In dismissing the case, the Court said (p. 686): 

“ * # • Q ne nm y b e 'willing' to furnish needed assistance 
to such a relative, even over an indefinite period of time, 
without being willing at the same time to assume the legal 
obligation of a parent. Due to the obligations and rights 
that arise out of such a relationship, the assumption of the 
relationship does not arise by chance, but is the result of 
intention. • • * The relationship is essentially different 
from the relationship of brother and sister, or the relation¬ 
ship of cousins, which relationships do not include the legal 
obligations existing between parent and child. Viewing the 
facts in the present case in the light of these well estab¬ 
lished principles, it would seem clear that the appellant had 
no intention of assuming the relationship of a parent to the 
insured. Her purpose was to aid and assist rather than to 
assume any parental obligations or exercise such parental 
control as continues to exist in the case of an adult child 
continuing to live in the parent’s home. Both the age of 
the insured and the age of the appellant are important fac¬ 
tors in the situation, although neither factor need be con¬ 
sidered a conclusive one. His self support and independ¬ 
ence of action are also important factors. The most con¬ 
clusive factor in the case is the appellant’s own testimony 
that she considered the insured as a brother, and not as a 
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child. We fully recognize the kindness and generosity 
which, to a large degree, was extended by the appellant 
and her husband to the insured, but as indicated above, 
kindness and generosity, even on the part of near relatives, 
are not the same as assuming the common law relationship 
of in loco parentis.” 

272 Lula Hickey Thomas v. United States, supra, is 
not in conflict with the Niciciadomski case; in fact 
the Court approves the decision on the facts of that case. 
The Court points out that in the Niewadomski case the 
plaintiff was only four years older than the insured, and 
the evidence showed that she never intended to assume the 
relation of a parent to the insured, but had always con¬ 
sidered him, rather, as a brother than as a child. The 
Thomas case illustrates the crucial additional facts which 
are necessary to show an intention to assume a parental 
relationship. The Court points out that Mrs. Thomas was 
the aunt of the insured and as a young girl lived in a town 
where her sister resided with her husband. She was often 
in her sister’s home and the most intimate family relation¬ 
ship existed between them. When the insured was born 
Mrs. Thomas was eighteen years old, and at the time of 
his birth, she was the first to dress him in his infant clothes. 
The insured habitually called her “Mother.” The opinion 
is replete with evidence of a most intimate relationship 
which was indistinguishable from the relationship of a nat¬ 
ural mother to her child. 

The record of the instant case is bare of any facts which 
would tend to prove that plaintiff assumed the relationship 
of parent to the insured. Rather, it illustrates the familiar 
situation of an adult stranger who comes to live with a 
family and in the course of time establishes a more or less 
degree of intimacy with its members. It is respectfully 
submitted, therefore, that notwithstanding the verdict of 
the jury the Court should direct the verdict for the im¬ 
pleaded defendants, the brothers and sister of Ernest 
Sloan. 

II. In the alternative, defendants request the Court to 
grant them a new trial, on the ground that the Court failed 
to charge the jury that it should find for the impleaded de¬ 
fendants if the in loco parentis relationship had its incep¬ 
tion after the insured was twenty-one years of age. Ad¬ 
mittedly, the authorities are divided on this question. In 
Zazove v. United States, 156 F. (2d) 24, and Thomas v. 
United States, 1S9 F. (2d) 494, the Court held that the age 
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of the insured was an important but not decisive factor in 
the establishment of an in loco parentis relationship. How¬ 
ever, in McMaster v. United States, 174 F. (2d) 257, 

273 and in Howard v. United States, 2 F. (2d) 170, it was 
held that an in loco parentis relationship cannot be 

established with an adult. We submit that the latter is a 
preferable rule and should be followed by this Court. . The 
essence of the parental relationship is care, supervision 
and support. Strauss v. United States, 160 F. (2d) 1017, 
McClendon v. United States, 163 F. (2d) 895, Maldonado v. 
United States, 69 Fed. Supp. 302. The ordinary duties and 
obligations of a parental status are not applicable with re¬ 
spect to an adult son. 

For the foregoing reasons and because the verdict was 
against the weight of the evidence, it is respectfully sub¬ 
mitted that if the Court does not direct a verdict, it should 
grant the defendants a new trial. 

David Orlikoff, Attorney 
Department of Justice 
Attorney for Defendant, 
United States of America 

Kenneth D. Wood, Attorney 
Attorney for Impleaded De¬ 
fendants Nos. 2-6 

• *•*•••••• 

274 Filed Nov 9 1951 

Poinls and Authorities in Answer to Defendants' Alternative 
Motion for Judgment Non Obstante Veredicto and for New 
Trial 

1. The above motions constitute a re-hash of what #as 
presented during the trial of the case. There is nothing 
new presented. The Court has ruled on all the points 
therein mentioned, and the motions may therefore be con¬ 
sidered as motions for review of the proceedings. 

2. After hearing the authorities pro and con, the Court 
in-structed the jury in accordance with the law, and they 
found the facts in favor of the plaintiff in line with said 
instructions. 

3. The facts showed conclusively that the insured was 
treated as a member of the family and the jury so found, 
bringing in a verdict for the plaintiff. In support of our 
position we again cite: 
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(a) Horsman et al v. U. S., et al, 68 Fed. Supp. 522, 
at page 524. 

(b) Jadinv v. United States, et al, 74 Fed. Supp. at 
page 591. 

275 (c) Burke v. United States, et al, S5 Fed. Supp. 93, 

at page 96; affirmed, per curiam, 176 Fed. (2) 438. 
(d) Thomas v. United States, 189 Fed. (2) 494. 


It is respectfully submitted that the motions should be 
denied. 


Robert C. Handwerk 
Attorney for Plaintiff 


276 Filed Dec 18 1951 

Judgment 

This cause coming on to be heard before the Court and 
jury on October 27, 1951, and the jury having heard all of 
the evidence offered by the respective parties, and the de¬ 
fendants having moved for a directed verdict in favor of 
the impleaded defendants Nos. 2-6 at the close of all testi¬ 
mony which motion was denied by the Court and thereafter 
the jury having duly returned their verdict on October 30, 
1951, in the following form, to wit: 

“We, the jury, find for the plaintiff,” 

and the Court thereafter having heard the argument of 
counsel in respect to defendants’ motion for a judgment, 
notwithstanding the verdict, in favor of the impleaded de¬ 
fendants Nos. 2-6, and, in the alternative, for a new trial, 
and said motion having been denied by the Court on No¬ 
vember 19,1951, and it being stipulated by counsel that the 
face value of the National Service Life Insurance policy in 
suit (No. N-ll-262 215) is $4,529.00. 

Now, Therefore, upon motion of Robert C. Handwerk, 
attorney for the plaintiff, it is this 18th day of December, 
1951, 

Ordered, Adjudged and Determined, 

1. That the impleaded defendants, John Sloan, Fred 
Sloan, William Sloan, James Sloan and Maggie Sloan re¬ 
cover nothing from the defendant, United States of 
America under the said policy of National Service Life In¬ 
surance (No. N-ll-262 215). 
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277 2. That the plaintiff, Effie Rock, as the designated 

beneficiary of the said policy and as the person who 
was found by the jury to have last borne the relationship 
of parent to the insured, Ernest Sloan, do have and recover 
of and from the Defendant, United States of America, the 
death benefits under the said policy of National Service 
Life Insurance (No. N-ll-262-215), the rate of the monthly 
installments and the aggregate sum of the installments 
which have accrued to date to be computed by the Veterans 
Administration, in accordance with the terms of the said 
policy and the applicable regulations of the Veterans Ad¬ 
ministration. 

3. That the defendant, United States of America deduct 
ten per cent of the total net sum of the installments which 
have accrued to the plaintiff to date, and also ten per cent 
of any and all future installments which may be paid to 
her under the said policy by virtue of and pursuant to this 
judgment and pay five per cent of the same to Robert C. 
Ilandwerk, 815 Fifteenth Street, N. W., Washington, D. C., 
and five per cent of the same to Jordan R. Bentley, Salis¬ 
bury, Missouri, her attorneys of record, for services ren¬ 
dered on behalf of the plaintiff in this action. 

R. B. Kerch 

United States District Judge 


n. 


EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
• ••••••••* 

12 The Court: It is understood a Mrs. Effie Rock 
was the beneficiary named by the insured. 

*••••••••* 

44 Effie Rock, 

the plaintiff herein, was called as a witness and, being first 
duly sworn, was examined and testified as follows: 

• ••••••••• 

50 Q. When did you meet him? 

A. My husband brought him around to the house 

51 one night in 1931, in the month of February. 

Q. 1931? 

A. 1931. 
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Q. Who had coal? 

A. Sloan, and he asked my hnsband to bny it. He had 
two bags. He sold it to my husband for 25 cents a bag, so 
my husband bought it. I had not seen him before, and then 
he began to come around to sell us coal all along, and he 
asked my husband if he brought a bag of coal there one 
night could he sit up. 

Q. Sit up? What do you mean by that? 

A. If he keep the fire all night for one night, could he 
stay there all night that night. 

Q. Were you there at the time? 

A. Yes, sir; I was there. 

Q. Did you agree to it? 

A. Yes, sir; I agreed to it. 

Q. To have him sit up. Did he sit up? 

A. One night. That was the first night. 

Q. Was that at your home? 

A. At my home. 

Q. What happened the second night? 

52 A. The second night I bunched my boys up and 
gave him a place in the bed with my boy. 

Q. Was that in 1931? 

A. 1931. 

*»•••••••• 

A. I mean I had three boys, and they were small, and all 
three of them were sleeping in one bed together, and I 
moved two of the boys and left one so Sloan could have a 
place to sleep. 

Q. Did Sloan take that place with your other boy? 

A. Yes, sir. 

Q. What did he do after that? Did he sleep with that 
boy? 

A. Yes, sir. 

Q. For long? 

A. Quite a while, all along. 

•.. 

53 Q. Now, then, how long did he sleep with that boy? 
A. He slept with him till he went in the service, 

and then after he went in the -service he would come home 
on his furloughs, on weekend trips. He continued to sleep 
with him. 

Q. When did he go into the service? 

A. He went in the service in 1942. 
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Q. And during that period of time did he eat at your 
table? 

^ Y0g 

Q. Did you fix a place at the table for him? 

A. Fixed a place at the table for him. 

Q. How long did he eat at your table? 

A. All the time. 

Q. Did you cook the food that was put on that table? 
A. I cooked the food. 

• ••••••••• 

54 Q. Did you do any washing for him? 

A. Yes, sir; I did all his washing. 

Q. When and for how long did you do his washing? 

A. All the time. 

Q. How often? 

A. Well, I washed sometimes twice a week. 

Q. Did he move anything into your home when he came 
there ? 

A. He had a couple of shirts, one or two pair of over¬ 
alls. 

Q. Anything else? 

A. He had a little shaving brush, and a little grease and 
a razor, safety razor. 

55 Q. Now, did he at any time become ill while he 
was living with you? 

A. Become ill? 

Q. HI. 

A. He used to have some kind of attacks at night. 

Q. What was that? 

A. At night he used to have attacks. 

Q. Do you recall when it happened? Was it in 1931, or 
when was it? 

A. He had them all along. 

Q. What happened? What kind of attacks were they? 
Can you describe them? 

• ••••••••• 

A. Seemed like he has kind of choked himself, or some¬ 
thing. 

Q. Did you do anything for it? 

A. I did what he told me to do for him. He would ask me 
to get him water and soda. 

Q. And did you do that? 

A. Yes; I did. 

Q. How often did you do that? 
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A. Every time he would have an attack. 

Q. Did he have those attacks until he went into the serv¬ 
ice? 

A. Yes, he had them. 

56 Q. Did he at any time, Ernest Sloan, go to church 
with you? 

A. Sometimes he would go, sometimes after late years, 
he did go. 

Q. Did he go to church with other members of your 
family? 

A. Well, me and my children; just me and my children. 
Q. How often would he do that? 

A. He didn’t go as often as we did, just sometimes he 
would go, but I and the children would go every Sunday. 

Q. Did he have any other home from 1931 up to the time 
he went in the service, than your home? 

A. I never know of any. 

Q. Did he ever move his things out of the home, out of 
your home from 1931 to 1942? 

A. No, he never moved them; never did move them. 

Q. Did he pay you for the things, for the food? 

A. No; he didn’t pay me. 

Q. Did he pay you anything at that time, at any time 
during that period of time? 

A. He didn’t pay me nothing in them times. He was kind 
of sickly in those times. He didn’t never have a job, he 
just goes around, pick up jobs. He only made a few pennies 
sometimes and not all the times. 

57 Q. Did you treat him the same as your other chil¬ 
dren? 

A. Yes. 

Q. Now, did you give him anything when he went into 
the service? 

A. I furnished him monev until he started drawung. 

*•##••#•#« 

Q. How much money did you give him? 

A. I used to send him money to come home with, and 
then I gave him a couple of dollars to put in his pocket 
after he would get home. 

*••••••#•• 

60 Q. Did there come a time he was at Walter Reed 
Hospital? 
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A. Yes. 

Q. Do you know when that was? 

A. 1944. 

Q. And did you go to see him? 

A. Yes; I went to see him. 

Q. Under what circumstances did you go to see him? 

A. He was a patient, then. I got a letter from the hos¬ 
pital that Ernest Sloan was sick, very sick, and I could 
come to see him at any time, so I goes up to see him. 

Q. And you went to see him? 

A. I went to see him. I gave him three visits. 

Q. Three visits? 

A. Yes. 


• ••••••••• 

61 Q. Did you go back to see him after that at the 
hospital? 

A. I came back to Richmond. Then I went back in about 
a couple of weeks after that. 

Q. Was there any reason for doing that? 

A. Any reason? He asked me to come to see him. 

Q. How long did you stay with him at that time? 

A. I went about the -same time. 

• ••••••#•• 

62 Q. What was his condition upon your last visit? 
A. He told me the doctor told him he had rheu¬ 
matic fever, and he would soon be well, so he would be well 
in the month of September and he was coming back to Rich¬ 
mond. 

• ••••••*•• 

70 Q. Did you send him this food? 

A. Yes; I sent it. 

Q. What did you send? 

A. I baked a pie, and I went out and found a country 
ham and country sausage. I baked a pie. I made the rolls, 
but I don’t think it was hot when he got them. 

Q. You took those things to the hospital to him? 

A. No; I sent them by mail. 

*****. 

71 Q. You sent those, too? When you went to see 
him did you bring him any food? Did you bring him 

anything? 
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A. I didn’t carry him anything, but I went out and bought 
something and cooked at the lady’s house and carried it to 
him. 

Q. Where was that, in Washington? 

A. In Washington. 

Q. Just tell us what you did. 

A. I cooked the food and carried it up there that evening 
to him. He ate a little bit and what he didn’t want to eat, 
I gave it to the other patients in the room with him, and 
they both ate it. 

Q. What did that food consist of? 

A. Ham, bread, cake. 

#••#•••••• 

76-A “Patients Baggage Room. 

“5th October 1944. 

“Mrs. Effie Rock, 

2215 Short Porter Street, 

Richmond 24, Virginia. 

“Dear Madam: 

“One package containing the personal effects of the late 
Ernest Sloan, Private First Class, U. S. Army, who died at 
this hospital on 12th September 1944, is being forwarded to 
you via franked mail. 

“These effects are being forwarded to you as the bene¬ 
ficiary under the Last Will and Testament of Ernest 
Sloan. 

“A list of articles contained in this shipment is attached 
hereto. Please sign the original copy and return to this 
office immediately upon receipt of same. 

76-B “An addressed envelope, which requires no post¬ 
age, is enclosed for your reply.” 

Signed “Herbert 0. Palmer, CWO, USA., 
“Ass’t. C.O. Det., of Patients.” 

*••*•••••• 

77 Q. I believe you testified at the time he went in 
the service he left some things at your house; is that 
correct? 

A. Yes, sir; he left some clothes there. 

Q. Did anybody ever come for those clothes? 

A. No, sir. 

Q. Any member of his family? 

A. No, sir. 
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Q. Now, you said he slept in the bed with one of your 
other boys for quite a period of time? 

A. Yes, sir. 

Q. Did there come a time when you furnished him a bed 
by himself in your home, when he had his own bed in your 
home? 

A. After he got sick. 

Q. When was that? 

A. That was just before he went to the hospital. 

98 Cross Examination 

By Mr. Orlikoff: 

Q. Mrs. Rock, how old are you? 

A. Me? 

Q. Yes. 

A. Fifty-three. 

Q. You were born in 1898, is that right? 

A. Yes. 

Q. According to the birth certificates here, Mr. Ernest 
Sloan was born in 1903. You are about five years older 
than he was, is that right? 

A. I don’t know how old he was. 

Q. How old did you think he was when he came to your 
house? 

A. About 20. 

#••##•*#•# 

108 Wilmer Rock 

was called as a witness by counsel for the plaintiff and, 
being first duly sworn, was examined and testified as fol¬ 
lows : 

114 Q. Do you know whether or not she mended his 
clothes? 

A. Yes, sir; if overalls wore holes in the knee, she would 
patch them the same as she would fix any other children’s 
clothes needed patching. 

116 Q. Did he ever come home in his uniform? 

A. Yes, sir. 

Q. When he came home, how long did he stay? 

A. He would stay for the two weeks he had a furlough, 
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two weeks and he would sleep by himself when he was 
there then. 

Q. How t is that? 

A. He slept by himself when he come home on furlough. 
Q. Where did he sleep? 

A. In the same room, but had another bed. 

118 Q. Do you know whether he paid your wife any¬ 
thing for -what she did for him? 

A. No; I never see him, and I never ask him did he 
pay. She never told me he paid her nothing. 

*••#•••••* 

121 The Court: "When were you bom? 

The Witness: Sir? 

The Court: When were you born? 

The Witness: How old am I? 

The Court: Yes. 

The Witness: I am 51. 

• ••••••••• 

122 Q. Do you know whether or not after he died 

123 whether anything was sent from Walter Reed down 
to your house that belonged to him? 

A. Yes, sir. 

Q. What? 

A. Nothing but a knitted big spread or blanket like, 
knitted with all kinds of designs. 

Q. Anything else ? 

A. No more than a razor, that is all. 

Q. Anything else? A. Not as I know of. 

134 The Court: Can’t we stipulate what his age was? 

Mr. Handwerk: 1903—in 1931 he would have been 
28, if he was born in 1903. 

The Court: Born in 1903. That was stipulated, wasn’t 
it? 

Mr. Handwerk: He would have been about 28. 

137 Annie Mason 

was called as a witness by counsel for the plaintiff and, be¬ 
ing first duly sworn, was examined and testified ars follows: 

*••*•••••• 
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142 Q. Now, then, how often did you call upon Mrs. 
Rock, at her house ? 

A. Practically every day. 

Q. In 1931? 

A. I used to go to her house practically every day. 

Q. Did you see Ernest Sloan there when you made those 
visits? 

A. I used to go over there. I used to -see him over there. 
Q. Did you ever see him eat at her table ? 

A. Yes, sir. 

146 Q. Do you know of your own knowledge whether 
or not she did any washing for him? 

A. Yes; I know she used to wash for him. 

*••••••••• 

172 W. St. Elmo ReePe 

was called as a witness by counsel for the plaintiff and, 
being first duly sworn, was examined and testified as fol¬ 
lows: 

• ••••••••• 

186 Q. Did you ever see him around at her house or 
at any other place prior to 1942? 

A. I saw him on one occasion at Mrs. Rock’s, sitting on 
the porch, said he wasn’t feeling so well. Whether he was 
ill or not, I don’t know. 

Q. Any other time ? 

A. You said prior to 1942? 

Q. Yes. 

A. I only recall one time I saw him prior to 1942, said 
he wasn’t feeling well. 

*••••••••• 

202 The Court: Have we got before the jury all the 
stipulations ? 

• ••••••••• 

203 And the policy, it is stipulated, is in the amount 
of $4,529. 

Mr. Handwerk: That is right. 

Mr. Orlikoff: That is right. 

The Court: And that there has been paid to the broth¬ 
ers and sisters of Ernest Sloan the sum of $1,683.02. The 
legal proposition will still be determined as to the effect of 
it, but that is the fact. 
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Mr. Handwerk: Paid to the defendants. 

The Court: Paid to the various brothers and sister, 
Maggie, John, Fred, William and James. 

And it is further stipulated and received that Ernest 
died on September 12, 1944, and he was born October 14, 
1903. 


204 Mr. Handwerk: I am reading to you excerpts 
from Plaintiff’s Exhibit 1, which is an application 
for National Service Life Insurance of Ernest Sloan. 

*••••••••• 

206 Mr. Handwerk: The next question: 

“11. Complete name of each beneficiary. 

“Principal”—that means principal beneficiary. 

“Mrs. Effie Rock. Relationship, cousin. Amount of in¬ 
surance to be paid to each beneficiary, $5,000. Post office 
address: 2215 Short Porter Street, Richmond.” 

The Court: I understand it has been stipulated she is 
not in fact a cousin. 

Mr. Handwerk: That is right. 

• ••••••••• 

Mr. Handwerk: Then below that is typed, that is, below 
the relationship and her post office address the following is 
typed: 

“Mrs. Effie Rock is the only person whom I can make 
beneficiary of my insurance.” 

The Court: Read that again. 

Mr. Handwerk: “Mrs. Effie Rock is the only per- 

207 son whom I can make beneficiary of my insurance.” 

The Court: “Whom I can”? 

Mr. Handwerk: Whom I can. 

On the left of that is the word “contingent.” That means 
“contingent beneficiary.” Typed underneath that in an¬ 
swer to the question he says: “None.” 

The next question: 

“12. I request the policy be mailed to”—and typed in 
“Mrs. Effie Rock, 2215 Short Porter Street, Richmond, 
Va.” 

“13. Effective date of insurance: 1st day of July, 1943.” 
“Signed at Camp Pickett, Va.” 

And then it is “Witnessed by—information as to service 
certified by John T. McMahon, 2nd Lieut.” 

This is signed by Ernest Sloan. 

• ••••••••• 
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208 Mr. Handwerk: • • * 

*••••••••• 

Now, then, I am reading from Plaintiff’s Exhibit No. 3, 
which is the Delayed Certificate of Birth Registration. 
Above that is “North Carolina, Cabarrus County.” 
“Name at birth Ernest Sloan. Born October 14, 1903. 

• ••••••••• 

226 The Court: So we have got the husband 51, the 
wife 53, and the decedent, the policyholder, 48. That 
is correct, isn’t it? Those are my notes. 

Mr. Handwerk: At the time he died? 

The Court: No, as of now. 

Mr. Handwerk: As of now, yes. 

The Court: All of them would go back as of the time he 
died. I was trying to get the difference in years. So it is 
51, 53 and 48. 

Mr. Handwerk: As of the present time. 

The Court: As of the present time. 

Mr. Handwerk: That is right. 

• ••••••••• 

240 Charge to the Jury 

The Court: (Keech, J.) Ladies and gentlemen of the 
jury, we now reach the point in this case where it becomes 
the duty of the court to instruct you as to the law of the 
case, and the rules and principles applicable to the par¬ 
ticular case on trial, and you are bound and obligated to 
follow those rules and principles. 

• ••••••••• 

244 The law goes further and provides that the term 

245 “parent” shall include “persons who have stood in 
loco parentis to a member of the military or naval 

forces at any time prior to entering into active service for 
a period of not less than one year.” 
*••••••••• 

248 If you should find that the plaintiff has proved by 
a preponderance of the evidence both these facts, 
namely: (1) That Mrs. Rock stood in loco parentis to the 
insured and (2) that the relationship existed for a period 
of not less than one year prior to the insured’s entry into 
active military service, then your verdict would be for the 
plaintiff. 

• ••••••••• 
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Does either counsel have anything to add? 

249 Mr. Orlikoff: I just wanted to object as to In¬ 
struction No. 1. 

The Court: That is the one you prepared? 

Mr. Orlikoff: Yes; simply to that part of the charge as 
to an adult. 
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QUESTION PRESENTED 

Whether one claiming to be in loco parentis to an insured 
serviceman is a permitted beneficiary under Section 602(g) 
of the National Service Life Insurance Act where the rela¬ 
tionship had its inception after the insured, who was 
neither physically nor mentally incapacitated, had reached 
his majority. 
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In the United States Court of Appeals 
for the District of Columbia Circuit 


No. 11425 


United States of America, Appellant 


v. 

Effie Rock, Appellee 


On Appeal from ihe United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment entered on December 
18,1951, by the District Court for the District of Columbia 
awarding the appellee the proceeds of a National Service 
Life Insurance policy. The suit was brought by the appel¬ 
lee against the United States under Section 617 of the 
National Service Life Insurance Act of 1940 (54 Stat. 1008, 
1014, 38 U.S.C. S17). This Court’s jurisdiction rests upon 
28 U.S.C. 1291. 

STATEMENT OF THE CASE 

Appellee brought this action against the United States 
to secure the proceeds of a National Service Life Insurance 
policy taken out by Ernest Sloan, which designated her as 
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beneficiary and described her as “cousin” although she 
was not, in fact, his “cousin” (J. A. 26). The Veterans 
Administration had denied her claim on the ground that 
she was not within the permitted class of beneficiaries pro¬ 
vided for in Section 602(g) of the National Service Life 
Insurance Act, as it read at the time of the insured’s death 
in September, 1944 (J. A. 3, 26). Awards of the proceeds 
had been made instead to the insured’s brothers and sister 
(J. A. 25-26). 

Upon the denial of her claim by the Veterans Adminis¬ 
tration, appellee instituted this suit in the District Court 
for the District of Columbia against the United States as ij 
authorized by Section 617 of the Act (3S U.S.C. 817). The 
United States admitted liability on the policy and im¬ 
pleaded the brothers and sister of the insured as additional 
parties defendant (J. A. 2-4). The case was heard before 
a jury, which returned a verdict for the appellee on the sole 
issue whether the appellee stood in loco parentis to the 
insured for a period of not less than one year prior to his 
entry into active military service (J. A. 9, 27). 

The facts concerning the relationship between the appel¬ 
lee and the insured were brought out in detail at the trial 
and are not questioned here. For the purpose of this 
appeal, it need only be noted that the relationship had its 
inception where the insured was approximately 28 years 
of age (.T. A. 24, 27), the appellee was 33 years of age (J. A. 

23, 27), and the appellee’s husband was 31 years of age 
(J. A. 24, 27). Although the insured was thus an adult at 
the time the claimed in loco parentis relationship began, the 
district judge refused to charge the jury, as requested by 
the United States, that, “as a matter of law the plaintiff 
may not recover if you find from the evidence that at the 
time the insured came to live with the plaintiff he was over 
the age of twenty-one.” (J. A. 7-8, 28). The district judge 
further denied a motion for a new trial, which assigned as 
error the court’s denial of that instruction to the jury 
(J. A. 10, 16). 
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STATUTE INVOLVED 

Section 602(g) of the National Service Life Insurance 
Act of 1940 (54 Stat. 1008, 1010, 38 U.S.C. 802(g)) pro¬ 
vided as follows: 

The insurance shall be payable only to a widow, 
widower, child (including a stepchild or an illegiti¬ 
mate child if designated as beneficiary by the insured), 
parent ( including person in loco parentis if desig¬ 
nated as beneficiary by the insured ), brother or sister 
of the insured. The insured shall have the right to 
designate the beneficiary or beneficiaries of the insur¬ 
ance, but only within the classes herein provided, and 
shall, subject to regulations, at all times have the right 
to change the beneficiary or beneficiaries of such in¬ 
surance without the consent of such beneficiary or 
beneficiaries but only within the classes herein pro¬ 
vided [Italics supplied]. 

The Act was amended by the Act of July 11, 1942 (Secs. 
7 and 8, 56 Stat. 657, 659, 38 U.S.C. 801(f) and 802(g)), 
by deleting from Section 602(g) the words in parenthesis 
“including person in loco parentis if designated as bene¬ 
ficiary by the insured” and by adding Subsection (f) to 
Section 601, as follows : l 

The terms “parent,” “father,” and “mother” in¬ 
clude a father, mother, father through adoption, 
mother through adoption, and persons who have stood 
in loco parentis to a member of the military or naval 
forces at any time prior to entry into active service 
for a period of not less than one year. 

SUMMARY OF ARGUMENT 

Since the National Service Life Insurance Act is an ex¬ 
pression of legislative intent rather than the embodiment 
of an agreement between Congress and the insured service¬ 
man, only the intent of Congress need be ascertained to fix 
the meaning of the statutory terms. Although the term 

l In .addition. Section 9 of the 1942 Act added to Section 602(h)(3)(C) 
the words “who last bore that relationship,’* thus amending that Sub-section 
to read as follows (38 U.S.C. 802(h)(3)(C)): “if no widow, widower, or 
child, to the parent or parents of the insured who last bore that relation¬ 
ship, if living, in equal shares.” 
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in loco 'parentis is not defined in the Act, the intention of 
Congress as to its meaning is manifest from the legislative 
history of its employment by Congress in various statutes 
since 1919. The term in loco parentis was first used by Con¬ 
gress in the 1919 Amendment of Section 22 of the War 
Risk Insurance Act of 1917. The Congressional debate on 
that Amendment reveals quite clearly the understanding 
of the participating members that the phrase in loco 
parentis was akin to a term of art, and that the choice of 
words was deliberate, not casual. In accordance with the 
plain intention of Congress that the term be strictly con¬ 
strued, the Bureau of War Risk Insurance shortly there¬ 
after construed the term as inapplicable to a relationship 
which has its inception after a serviceman, who is neither 
physically or mentally impaired, has reached his majority. 
And the Veterans Administration has uniformly adhered 
to that interpretation. Even if it stood alone, this contem¬ 
poraneous and well-settled administrative construction 
would not be overturned unless clearly wrong. But it does 
not stand alone. Congress has repeatedly employed the 
identical term in subsequent enactments relating to vet¬ 
erans affairs. Hence, it may be presumed that Congress 
intended in the Xational Service Life Insurance Act to 
adopt this uniform administrative construction, particu¬ 
larly where the weight of the then prevailing judicial 
decision was in accord with that construction. That Con¬ 
gress did so intend is subtantiated by the history of the 
several amendments to the Xational Service Life Insurance 
Act. i 

The administrative construction of the term is further 
supported by the Congressional policy underlying the 
statute. In enacting this insurance program, Congress 
assumed a large financial burden, undertaking to bear 
administrative costs and excess mortality and disability 
costs resulting from the extra hazards of war. Accord¬ 
ingly, Congress had a thorough understandable interest in 
limiting the objects of its bounty, and it did so in the Act. 
Far from being loosely drawn with respect to the design- 
able beneficiaries, Section 602(g) of the Act contains a 
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detailed and specific enumeration of the permitted bene¬ 
ficiaries and enlarges the class of prospective beneficiaries 
whenever the common-law meaning of the words used 
would be unduly restrictive. In sum, the administrative 
construction of in loco parentis is not only in accord with 
the history of that term’s repeated employment by Con¬ 
gress but furthers the Congressional purpose underlying 
Section 602(g) of the National Service Life Insurance Act. 

ARGUMENT 

The District Court Erred in Holding That. Although the 
Claimed In Loco Parentis Relationship Between the 
Appellee and the Insured Had Its Inception After the In¬ 
sured. Who Was Neither Physically Nor Mentally Incapaci¬ 
tated. Had Reached His Majority, the Appellee Is a 
Permitted Beneficiary Under Section 602(g) of the National 
Service Life Insurance Act. 

The district court’s ruling, that the appellee is a per¬ 
mitted beneficiary under Section 602(g) of the National 
Service Life Insurance Act although her purported in loco 
parentis relationship with the insured had its inception 
after the insured, who was neither physically nor mentally 
incapacitated, had reached his majority, is in accord with 
the decision of the Court of Appeals of the Seventh Circuit 
in Zazove v. United States, 156 F. 2d 24, and the decision 
of the Court of Appeals for the Sixth Circuit in Thomas 
v. United States, 189 F. 2d 494, certiorari denied, 342 U. S. 
850. It conflicts, however, with the more recent decision 
of the Court of Appeals for the Fifth Circuit rejecting the 
construction given the term in loco parentis by the Zazove 
and Thomas cases as “unsound.” Powledge v. United 
States, 193 F. 2d 438. We submit that the Fifth Circuit’s 
interpretation of that term is correct and that it should be 
followed by this Court. 

In holding that an in loco parentis relationship may be 
created after the majority of the insured, the Courts of 
Appeals for the Sixth and Seventh Circuits ruled that the 
words in loco parentis were not used in the Act with any 
generally accepted common law connotations but as mere 







“descriptive words” ( Zazove v. United States, supra at 
26) with a “natural and ordinary meaning” ( Thomas v. 
United States, supra at 505), and concluded that the phrase 
should be liberally construed to protect and effectuate the 
intention of the deceased veteran {Zazove v. United States, 
supra at 27; Thomas v. United States , supra at 497). This 
approach to the Act is demonstrably erroneous. Admit¬ 
tedly, “the statutory provisions where ambiguous, are to 
be construed liberally to effectuate the beneficial purposes 
that Congress had in mind.” United States v. Zazove, 334 
U. S. 602, 610. But this does not mean that the courts are 
to construe the Act so as to give effect, in the particular 
case, to the wishes of the insured rather than to the intent 
of Congress in enacting the legislation. “The statute is 
an expression of legislative intent rather than the embodi¬ 
ment of an agreement between Congress and the insured 
person. Only the intent of Congress, which in this case is 
the insurer, need be ascertained to fix the meaning of the 
statutory terms, the layman’s understanding of the policy 
holder does not have the relevance here that it has in the 
construction of a commercial contract.” United States v. 
Zazove, 334 U. S. at 611. 2 As to the question here involved, 
the language of the Act and its legislative and administra¬ 
tive history leave no doubt respecting the intention of 
Congress. 

On its face, the phrase in loco parentis is not one which 
has a “natural and ordinary meaning.” Unlike the term 
“foster parents,” in loco parentis is not one which is in 
every day usage. It is a Latin expression, akin to a term 
of art, whose meaning has been shaped by the common law. 
Cf. Estate of McCarcUe, 95 Colo. 250, 35 P. 2d 850; Capek 
v. Kropik, 129 Ill. 509; Von der Horst v. Von der Horst, 88 
Md. 127, 41 Atl. 124; Brinkerhoff v. Merselis, 24 N.J. Law 
6S0; Davis v. Gallagher , 37 App. Div. 626, 55 N.Y.S. 1060; 
Kransky v. Glen Alden Coal Co., 354 Pa. 425, 47 A. 2d 645; 
see 46 C. J. (Parent & Child) pp. 1334-1337. But whether 

2 Thus, the fact that the insured intended the appellee to hare the insur¬ 
ance and designated her as beneficiary does not. of itself, establish her 
status as one in loco parentis. Cf. Strauss v. United States, 160 F. 2d 1017, 
1018 (C.A. 2), certiorari denied, 331 TJ.S. 850. 
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the term has any precise common law definition, it is clear 
that Congress intended it to be construed strictly and in 
accordance with what the legislators considered to be its 
narrow legal sense. The words in loco parentis do not 
make their first appearance in the National Service Life 
Insurance Act of 1940 but have been employed by Congress 
since 1919 in various statutes pertaining to veterans’ bene¬ 
fits (see infra, p. 9). Although the term is not de¬ 
fined in any of the acts in which it appears, its repeated en¬ 
actment and uniform administrative interpretation have 
encrusted it with a well settled meaning. 

The term was first employed in Section 4 of the Act of 
December 24,1919, 41 Stat. 371, amending Section 22 of the 
War Risk Insurance Act of 1917, 40 Stat. 398, 400-401. The 
Congressional debate on that amendment reveals quite 
clearly the understanding of the participating members that 
the phrase in loco parentis was akin to a term of art and 
that the choice of words was deliberate, not casual. Sig¬ 
nificantly, illustrative cases of in loco parentis claims denied 
under the War Risk Insurance Act which Congress sought 
to correct by this amendment were situations wherein the 
alleged in loco parentis relationships had their inception 
while the serviceman was a minor. See 58 Cong. Rec. 5083, 
50S8, 5089, 5090, 5104, 5106, 5107-5108; Hearings before the 
Subcommittee of the Committee on Interstate and Foreign 
Commerce, House of Representatives, 66th Cong., 1st Sess., 
June 18th and 19th, 1919, pp. 20, 21, 60, 61, 82, 84, 85, 86, 90, 
91, 93, 97, 98, 99. 

Thus, during the debate in the House of Representatives, 
Mr. Dewalt one of the floor managers of the proposed 
amendment, stated that “the term ‘loco parentis’ is one 
which has a legal significance,” and that to learn what the 
term means one could not examine the dictionary but 
“would have to examine the legal decisions.” 58 Cong. Rec. 
5090, Mr. Sweet, the sponsor of the proposed amendment, 
in answer to an inquiry as to the legal definition of the term, 
quoted the definition given in Bouvier’s Law Dictionary. 58 
Cong. Rec. 5104. Pursuing this line of inquiry, Mr. Rogers 
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expressed the view that “it is fundamental that the strict 
legal definition of this phrase should be applied,” and that 
“Congress should emphasize that it regards the phrase as 
meaning what the law writers and what the judges say it 
means not what popular usage may indicate.” 5S Cong. 
Rec. 5104. Reading the decision of the Supreme Court of 
of Maryland in the case of Von der Horst v. Von der Horst, 

41 Atl. 124, 126, Mr. Rogers observed that the definition 
contained in that decision was more precise than the defini¬ 
tion read by Mr. Sweet from Bouvier. He further stated 
that he could not “see how the language can be safe¬ 
guarded,” but pointed out that “in turning this question of 
definition, as we are, to the Bureau of War Risk Insur¬ 
ance 3 we ought in the course of this debate to indicate that 
in the use of the phrase ‘in loco parentis’ we are using it 
in the strict legal sense and not in a loose, vague, and 
elusive sense, in which perhaps it would be used in ordinary 
conversation.” 58 Cong. Rec. 5104. Following this discus¬ 
sion, a proposed amendment to insert the phrase “or as fos¬ 
ter parent” after the word “parentis” was rejected as 
lacking any legal meaning. 58 Cong. Rec. 5104-5105. 

In accordance with the manifest intention of Congress 
that the term in loco parentis be strictly construed, the Bu¬ 
reau of War Risk Insurance shortly thereafter construed 
the term as inapplicable to a relationship which has its in¬ 
ception after a serviceman, who is neither physically or 
mentally impaired, has reached his majority. See 8 Op. | 
G.C. 1553, C. S6,437, dated March 13,1920; 8 Op. G.C. 2084, 

C. 91,094, dated April 2, 1920; 9 Op. G.C. 2453, C. 69,904, 
dated April 16, 1920; 9 Op. G.C. 2851, C. 109,732, dated 
April 30,1920. And the Veterans Administration has uni¬ 
formly adhered to that interpretation. See 1 Decisions of 

3 Section 13 of the Wnr Risk Insurance Act, 40 Stat. 398, 399, provided j 
that the Director of the "Bureau of War Risk Insurance shall “have full 
power and authority to make rules and regulations, not inconsistent with the 
provisions of this Act, necessary or appropriate to carry out its purposes, 
and shall decide all questions arising under the Act * * *.’’ Similarly, Sec¬ 
tion 608 of the National Service Life Insurance Act (38 U.S.C. 808) charces 
the Administrator of Veterans’ Affairs with the administration, execution 
and enforcement of the Act and empowers him to “make such rules and 
regulations, not inconsistent with the provisions of this Act as are neces¬ 
sary or appropriate to carry out its purposes.’’ 
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the Administrator of Veterans’ Affairs, p. 851, Decision No. 
536, October 22,1943. Even if it stood alone, this contempo¬ 
raneous and consistent construction of the phrase in loco 
parentis would not “be overturned unless clearly w T rong, or 
unless a different construction is plainly required.” United 
States v. Citizens Loan & Trust Co., 316 U.S. 209, 214; cf. 
United States v. American Trucking Assns., Inc., 310 U.S. 
534, 549; United States v. Madigan, 300 U.S. 500, 505; Nor- 
ivegian Nitrogen Products Co. v. United States, 288 U.S. 
294, 315. 

But this administrative construction does not stand alone. 
As previously noted, Congress has repeatedly employed the 
identical term in subsequent enactments relating to vet¬ 
erans’ benefits. See, e.g., Section 607(c) of the World War 
Adjusted Compensation Act of 1924, 43 Stat. 121, 130, 38 
U.S.C. 667(c); Section 3(5) of the World War Veterans 
Act of 1924, 43 Stat. 607, 38 U.S.C. 424(5); Section 8 of 
the Act of July 13, 1943, 57 Stat. 554, 556, which amended 
Veterans Regulation No. 10, 38 U.S.C., pp. 4277, 4278. 4 
Hence, it may be presumed that Congress intended in these 
Acts and in the National Service Life Insurance Act of 
1940 to adopt the consistent administrative construction, 
particularly where the weight of the then prevailing ju¬ 
dicial decision was in accord with that construction. 5 Cf. 
Great Northern Ry. v. United States, 315 U.S. 262, 275-276; 
National Lead Co. v. United States, 252 U.S. 140,146; Apex 

4 The World War Adjusted Compensation Act provided for a bonus for 
each day of active service between April 5, 1917, and July 1, 1919 (see 38 
U.S.C. 601, 661); the World War Veterans Act granted compensation for 
disability or death, resulting from injury or disease contracted in the mili¬ 
tary service (see 38 U.S.C. 471, 472); and Veterans Regulation No. 10 re¬ 
lates to the compensation and pension payments provided for by the Act 
of March 20, 1933, 48 Stat. 8, as amended, 38 U.S.C. 700 et seq., C. 12 (see 
38 U.S.C. 700, 725, 739, 741). Veterans Regulation No. 10 is also presently 
applicable to the compensation and pension benefits afforded veterans of 
World War II by the Act of December 19, 1941, 55 Stat. 844, and by Section 
9(a) of the Act of July 13, 1943, 57 Stat. 556. In each of these Acts, 
provision was made for the payment of compensation in certain circum¬ 
stances to the dependent father or mother of the servicemen, the terms 
“father” and “mother” being defined to include persons in loco parentis. 

5 The administrative construction has been rejected in Meisncr v. United 
States, 295 Fed. 866 (W.D. Mo.), but was subsequently upheld in Howard v. 
United States, 2 F. 2d 170 (E.D. Ky.) and in Tudor v. United States, 36 
F. 2d 386 (W.D. Wash.), appeal dismissed by stipulation, 38 F. 2d 1020 
(C.A. 9). See also Estate of McCardle, 95 Colo. 250, 35 P. 2d 850. 
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Hosiery Co. v. Leader, 310 U.S. 469, 4SS-4S9. That Con¬ 
gress did so intend is substantiated by the history of the 
several amendments to the National Service Life Insurance 
Act. 6 

In 1942, upon the recommendation of the Administrator 
of Veterans Affairs, 7 Congress amended the Act in order to 
narrow the class of permitted in loco parentis beneficiaries 
(Act of July 11, 1942, 56 Stat. 657). The 1942 Act placed 
two restrictions upon in loco parentis beneficiaries: It 
added Sub-section (f) to Section 601, limiting in loco pa¬ 
rentis beneficiaries to “persons who have stood in loco 
parentis to a member of the military or naval forces at any 
time prior to entry into active service for a period of not 
less than one year.” (38 U.S.C. S01(f)); it also added the 
words “who last bore that relationship” to Section 
602(h)(3)(C) so as to make that Sub-section read “If no 
widow, widower, or child, to the parent or parents of the 
insured who last bore that relationship, if living, in equal 
shares (38 U.S.C. 802(h) (3) (C)).” 8 In thus enacting these 
amendments suggested by the Administrator, with apparent 
knowledge that the language thereof was derived from 
earlier acts which had been administered by him for many 


6 In view of the peculiar legislative history of the National Service Life 
Insurance Act of 1940 there are no contemporary congressional statements 
explaining the purpose and scope of Section 602(g). The National Service 
Life Insurance Act of 1940 formed a part of the Second Revenue Act of 
1940 and was added to it in the Conference Committee. 86 Cong. Rcc. 12962- 
12963. There was little debate in either house on the insurance portions of 
the bill when the Conference Report was brought up. S6 Cong. Rec. 1291G- 
12925, 12945, 12970. However, in the Senate, Senator Harrison, who was in 
charge of the Bill, pointed out that National Service Life Insurance was 
“ similar to war risk insurance with certain modifications based on experi¬ 
ence gained over the past 20 years.” 86 C.ong. Rcc. 12920. 

" See H. Rep. 2312, 77th Cong., 2d Sess., p. 4. 

8 Section 602(h)(3) provides that “any installments certain of insurance 
remaining unpaid at the death of any beneficiary shall be paid * * * to the 
person or persons then in being within the classes hereinafter specified and 
in the order named, unless designated by the insured in a different order.” 
Section 602(i) provides that “if no beneficiary is designated by the insured, 
or if the designated beneficiary does not survive the insured, the beneficiary 
shall be determined in accordance with the order specified in subsection 
(h)(3) of this section.” (38 U.S.C. S02(i)). By adding the words “who 
last bore that relationship” to Section 602(h)(3)(C), Congress thereby re¬ 
stricted, insofar as contingent non-designated beneficiaries are concerned, 
the class of in loco parentis beneficiaries to those who last stood in loco 
parentis to the insured. 
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years. 9 Congress further demonstrated its earlier declared 
intention that the term in loco parentis be strictly con¬ 
strued and made manifest its approval of the adminis¬ 
trative interpretation of that term. 

Indeed, where Congress disapproved of the administra¬ 
tive construction, it expressly rejected that construction. In 
interpreting the National Service Life Insurance Act, as 
amended by the Act of July 11,1942, the Veterans Adminis¬ 
tration had held that a stepparent is not a permissible bene¬ 
ficiary under Section 602(g) unless in loco parentis to the 
insured for at least one year prior to the insured’s entry 
into active service, and that a stepparent could not stand 
in loco parentis to the insured where the insured had at¬ 
tained his majority prior to the stepparent’s marriage. See 
1 Decisions of the Administrator of Veterans’ Affairs, p. 
851, Decision 536, October 22, 1943. Apparently aware of 
this and similar decisions by the Veterans Administration, 
Congress thereupon enlarged the term “parent” in Section 
601(f) to include “a stepparent if designated as beneficiary 
by the insured.” Act of August 1, 1946, 60 Stat. 781, 38 
U.S.C. 801(f). See H. Rep. 2002, 79th Cong., 2d Sess., p. 
2; S. Rep. 1705, 79th Cong., 2d Sess., p. 2. 10 Significantly, 
Congress did not reject that part of Decision No. 536, supra, 
holding that an in loco parentis relationship can only come 
into existence where the “child” is a minor. This history, 
we believe, “clearly indicates Congressional approval of 
the [administrative] construction put upon” the words in 
loco parentis. United States v. Zazove, 334 U.S. at 621; 

n That the National Service Life Insurance Act was modeled on earlier 
acts had been pointed out to Congress at the time of its enactment. See 
note 6, p. 10, supra. Cf. United States v. Zazove, 334 U.S. at 618-619. 
And it seems that Congress was aware that the term in loco parentis had 
also appeared in earlier acts. See S. Rep. 403, 78th Cong., 1st Sess., p. 9. 

Similar action had been taken previously in the amendment of No¬ 
vember 24, 1945, 59 Stat. 587, to Section 4 of the Pay Readjustment Act of 
1942, 56 Stat. 359, 361. Section 4 defined the word “dependent” to include 
“father or mother.” As amended, the terms “father, mother, parent and 
parents” were defined to include a “stepparent, a parent by adoption, and 
any person, including a former stepparent, who has stood in loco parentis 
to the person concerned at any time for a continuous period of not less than 
five years.” The colloquy between Congressmen Sparkman (the sponsor of 
the bill) and Cole on the proposed amendment (H.R. 2525, 79th Cong., 1st 
Sess.) reveals Congressional awareness of the administrative construction of 
in loro parentis. See 91 Cong. Rec. 8697. 
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cf. United States v. Snyder, 85 App. D.C. 19S, 201, 177 F. 
2d 44, 47. 

Concededly, the interpretation of in loco parentis for 
which we here contend is one which narrowly construes Sec¬ 
tion 602(g) of the National Service Life Insurance Act. It 
may, therefore, defeat the insured’s intention in a particu¬ 
lar case. It cannot be said, however, that this construction 
accomplishes untoward results not foreseen by Congress. 
On the contrary, we believe that this construction effectu¬ 
ates the purposes of the statute. 

In enacting this insurance program for servicemen, Con¬ 
gress assumed a large financial burden. “Congress speci¬ 
fied that the United States would bear the administrative 
cost of the insurance system, excess mortality and disa¬ 
bility costs resulting from the extra hazards of war, and 
the cost of reimbursing the reserve fund for waiving re¬ 
covery of benefit payments erroneously made where it 
would be inequitable to require repayment.” United States 
v. Zazove, 334 U.S. at 616. u Accordingly, Congress had a 
wholly understandable interest in limiting the objects of its 
bounty, and it did so in the statute. 

Far from being loosely drawn with respect to the de¬ 
signate beneficiaries, the Act contains a detailed and spe¬ 
cific enumeration of each permitted beneficiary and enlarges 
the class of possible beneficiaries wherever the common 
law meaning of the words used would be unduly restrictive. 
Thus, Section 602(g), as originally enacted, provided that 
the insurance shall be payable only to a widow, widower, 
child, parent, brother or sister of the insured. It specifically 
provided, however, that the term “child” includes “a step¬ 
child or an illegitimate child if designated as a beneficiary 
by the insured,” and that the term “parent” includes a 
“person in loco parentis if designated as beneficiary by the 
insured.” (38 U.S.C. 802(g)). Section 601(e) further de¬ 
fined the term “child” to include “an adopted child.” (38 
U.S.C. S01(e)). As amended in 1942 (56 Stat. 657, 659), the 

ii See 3S U.S.C. S02 for other specified costs to be borne by the United 
States. To date the costs to the United States have far exceeded the pay¬ 
ments out of the insurance funds. 
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term “parent” was broadened to “include a father, mother, 
father through adoption, mother through adoption.” (38 
U.S.C. 801(f)). At the same time, however, the class of 
beneficiaries in loco parentis was restricted to those “per¬ 
sons who have stood in loco parentis to a member of the 
military or naval forces prior to entry into active service 
for a period of not less than one year.” (38 U.S.C. 801(f)), 
and to those “who last bore that relationship.” (38 U.S.C. 
802(h)(3)(C)). Finally, in 1946 (60 Stat. 781), the term 
“parent” was extended to include “a stepparent, if desig¬ 
nated as beneficiary by the insured.” (38 U.S.C. 801(f)). 
In view of this careful enumeration of permitted benefic¬ 
iaries, there is no reason to believe that Congress intended 
the term in loco parentis to be other than strictly construed. 

The 1946 Amendments to the National Service Life In¬ 
surance Act evidence Congress’ clear understanding of the 
restrictions previously imposed. After hostilities had 
ceased and the National Service Life Insurance system 
began to assume more of the aspects of an ordinary com¬ 
mercial insurance scheme, the limitations contained in Sec¬ 
tion 602(g) were deliberately removed, prospectively only, 
by the addition of the proviso “that the provisions of this 
-subsection as to the restricted permitted class of benefic¬ 
iaries shall not apply to any national service life insurance 
policy maturing on or after the date of the enactment of 
the Insurance Act of 1946.” (Section 4 of the Act of Au¬ 
gust 1, 1946, 60 Stat. 781). 13 


12 Sec testimony of Mr. Harold W. Breining, Assistant Administrator for 
Insurance, Veterans Administration, Hearings before the Subcommittee on 
Insurance of the Committee on World War Veterans’ Legislation, House of 
Representatives, 79th Congress, 2d Sess., on H.R. 5772 and H.R. 5773, as 
follows (p. 1): 

The fundamental reasons for liberalization are that during the war 
the bulk of losses all came from the National Treasury. Through this 
method the Government assumed the losses due to the extra hazards of 
military and naval services. Since the Government during the war 
bore the major part of the losses, it was not felt that the Government 
would want to pay, indirectly through this channel, large sums of money 
to persons who might be beneficiaries only because of some speculation, 
or because the insured might wish to give it to them as distinguished 
from persons who were likely to be dependent or to whom the insured 
might owe some semblance of a moral obligation. These restrictions 
originally were placed in the law with the clear intent that they would 
be eliminated when the period of emergency was over. 
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And the Servicemen’s Indemnity Act of 1951 (Public Law 
23, S2d Cong., 1st Sess.) further confirms the Congressional 
policy of limiting “beneficiaries to the survivors in the im¬ 
mediate family of the insured” where governmental gra¬ 
tuity plays a major role in the insurance plan. See S. Rep. 
91, S2d Cong., 1st Sess., p. S; H. Rep. 6, 82d Cong., 1st Sess., 
p. 9; H. Rep. 319, 82d Cong., 1st Sess., p. 10. This statute, 
which awarded free life insurance in the amount of $10,000 
to servicemen during the period of military service re¬ 
established the principle of permitting payments only to a 
restricted class of beneficiaries. Section 3 of that Act pro¬ 
vides that the indemnity is to be paid: 

Only to the surviving spouse, child or children (in¬ 
cluding a stepchild, adopted child or an illegitimate 
child if the latter was designated as beneficiary by the 
insured), parent (including a stepparent, parent by 
adoption, or person who stood in loco parentis to the 
insured at any time prior to entry into the active serv¬ 
ice for a period of not less than one year), brother, or 
sister of the insured, including those of the half blood 
and those through adoption. 

Readoption of this detailed and specific enumeration of per¬ 
missible beneficiaries in circumstances comparable to those 
which surrounded the enactment of the National Service 
Life Insurance Act convincingly demonstrates, we believe, 
deliberate Congressional policy in limiting the objects of 
its bounty. 

In sum, the administrative construction of in loco pa¬ 
rentis is not only in accord with the legislative history of 
that term’s repeated employment by Congress but furthers 
the Congressional policy underhung Section 602(g) of the 
National Service Life Insurance Act. To depart from that 
administrative construction, and to adopt a loose, undefined 
construction based on the “natural and ordinary meaning” 
of these words is to leave the courts bereft of any “chart 
or compass to guide them except the sympathies or views 
of each individual judge on the facts of each case. If an 
insured may, by denominating persons as in loco parentis 
to himself, thereby make them so, then the repeatedly mani- 
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fested intent of Congress through the years to confine bene¬ 
ficiaries to those related by blood, marriage or adoption 
(formal or informal) would be destroyed.” Powledge v. 
United States , 88 Supp. 561, 564 (N.D. Ga.), affirmed, 193 
F. 2d 438 (C.A. 5). 


CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgment below should be reversed. 

Holmes Baldridge 
Assistant Attorney General . 

Charles M. Irelan 
United States Attorney 

Paul A. Sweeney, 

Benjamin Forman, 

Attorneys, 

Department of Justice. 

July, 1952. 
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QUESTION PRESENTED 

That in the opinion of this appellee, the question pre¬ 
sented for decision is as follows: 

Is a person, who has stood in loco parentis to a member 
of the military or naval forces at any time prior to entry 
into active service for a period of not less than one year, a 
permitted beneficiary under the National Service Life In¬ 
surance Act of July 11, 1942? 
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BRIEF FOR EFFIE ROCK, APPELLEE. 


SUMMARY OF ARGUMENT. 

L 


Appellee stood in the place of a parent in her relationship 
to the veteran. 


II. 


Appellee stood in the relation of, or assumed the relation 
of a parent, to the veteran. 
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III. 


Appellee proved a full intention to assume obligations 
incident to a parental relation. 

IV. 


Appellee treated the veteran as a member of her own 
family. 


V. 


Appellee came within the requirements of the Act, as 
amended in 1942. 


ARGUMENT. 


I. Appellee Stood in the Place of a Parent in Her 
Relationship to the Veteran. 

The term, “in loco parentis ,” means “in the place of a 
parent.” It does not mean that the person is a parent. 
The instant case is one where the appellee took the place 
of a parent. Even a parent does not change his attitude, 
or interest, after the child has reached majority, which may 
be stated at t'~<mty-one years of age. He is still a parent 
until death. In ihe case at bar, the parents of the veteran 
were dead prior to his coming into the home of appellee. 
She stood in their place for all intents and purposes, as 
shown by the record herein, and particularly the testimony 
of witnesses in her behalf. (J.A. 17-28). It would, there¬ 
fore, appear that the above quoted words are merely de¬ 
scriptive, and designate a class of beneficiary who is not 
a parent. See Zazove v. U. S 156 F. 2d. 24; and Thomas v. 
United States , 189 F. 2d 494, certiorari denied, 342 U. S. 
850. 


II. Appellee Stood in Relation of, or Assumed the Relation 
of a Parent, to the Veteran. 

There can be no doubt from the evidence adduced in the 
case below that the appellee proved an intention to assume 
the obligations incident to a parental relation. She gave 
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him a place in bed with her boy in February, 1931, and he 
slept with him until he went in the service in 1942 (a period 
of eleven years), and when he came home on furloughs and 
weekend trips. He ate at her table for that period of time, 
appellee cooking the food for him. She washed for him, 
took care of him when he was sick, etc. (J.A. pp. 18-22.) 
See Thomas v. U. S., supra. 

III. Appellee Proved a Full Intention to Assume Obligations 

Incident to a Parental Relation. 

There can be no doubt from the testimony in the Court 
below that the appellee had the highest intentions to assume 
all obligations usually incident to a parental relationship. 
No parents could have done more for Ernest Sloan in the 
ordinary course of living and considering his station in 
life. The jury so found by a preponderance of the evidence. 
There can be no question from the facts hut that appellee 
last bore that relationship (38 U. S. C. 802 (h) (3) (C). 

IV. Appellee Treated the Veteran as a Member of Her 

Own Family. 

The jury also decided from the facts adduced that appel¬ 
lee treated the veteran as a member of her own family. She 
did so from 1931 until his death in 1944. Having done so, 
she stood in the relation of a parent. Can anyone say that 
a father or mother would have done more than appellee did 
in the instant case ? She treated him the same as her other 
children. (J.A. 20) His personal effects were sent to her 
upon his death (J.A. 22). See H or smart, et al., v. U. S., 
et al., 68 Fed. Supp. 522, at page 524; Jadiruv v. U. S., et al., 
74 Fed. Supp., at p. 591; Burke v. U. S., et al., 85 Fed. Supp. 
93, at page 96; affirmed per curiam, 176 Fed. (2) 438. 

V. Appellee Came Within the Requirements of the Act, 

As Amended in 1942. 

The amended Act of July 11, 1942, 38 U. S. C. 801 (f), 
states in effect that the term parent includes a person who 
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has stood in loco 'parentis to a member of the military or 
naval forces at any time prior to entry into active service 
for a period of not less than one year, (italics supplied). 
It will be noted that the period of one year does not have to 
be immediately prior to entry into the service, but may be 
“at any time.” The court properly instructed the jury 
on the applicable law in his charge to the jury, (J.A. 27), 
and there was ample evidence to support the charge, the 
jury finding such to be the fact. 

CONCLUSION. 

It is respectfully submitted that for the reasons stated, 
and the authorities cited, the judgment of the Court below 
should be affirmed. 

Respectfully submitted, 

Robert C. Haxdwerk, 

Jordan R. Bentley, 

Attorneys for appellee, 

Effie Rock, 

815 15th St., N. W., 
Washington 5, D.C. 


O ' 1 * 17 




